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Introduction 
SB 1159

u When COVID-19  became a “health crisis” in 
March 2020, Gov. Newsom responded with an 
executive order.  Subsequently, the California 
legislature not only codified the original 
Executive Order, but they extended it with 
specific new regulations.  

u The original Executive Order and subsequent 
codified Labor Code provides for a worker who 
has an “injury” i.e. a positive COVID test, when 
meeting specific criteria that the injury would 
be:

u “presumed to arise out of and in the course of 
the employment. This presumption is disputable 
and may be controverted by other evidence. 
Unless controverted, the appeals board is 
bound to find in accordance with the 
presumption.”



New Laws per SB 1159

uSB 1159 set forth three new substantive Labor Code sections sections: 

uLC 3212.86: codified the original Executive Order

uLC 3212.87: Codified COVID presumption for a specific group of injured 
workers

uLC 3212.88: Codified the presumption for employers over 5  employees with 
an “Outbreak”.



SB 1159: Presumption 3 new Labor 
Code sections
LC 3212.86
1. Was working between 

3/19/20-7/5/2020?

2. Positive Covid19 test w/in 14 
days of working? If YES, 
Presumed Compensable

3. If NO, Was there a diagnosis 
from a licensed Medical 
doctor?

4. If yes, was the diagnosis 
then confirmed within 30 
days with positive test? If 
YES, presumed 
compensable.

5. If NO, then no presumption.

LC 3212.87
1. Working outside of home 

after 7/5/2020?

2. Firefighter, peace officer, 
health facility/home care 
worker? 

3. If Healthcare worker: Did they 
work in Healthcare facility?

4. Was there positive contact 
with a confirmed Covid
patient within 14 days of 
work?

5. Was there a positive C19 test 
w/in 14 days of working for 
employer?

LC 3212.88
1. “Ordinary” worker after 7/5/2020 

who received a positive C19 test 
within 14 days of working for 
employer?

2. Does employer have more than 5 
employees? If NO, No presumption.

3. Did an OUTBREAK occur at 
workplace?

OUTBREAK exists if w/in 14 days 1 of the 
following occurs at a specific place of 
employment:

Employer has 100 or fewer EE’s and 4 
test positive.

Employer has over 100 EE’s, 4% or more 
test positive.

Employer is ordered to close by 
Local/State Dept. of Health, Div. of Occ 
Safety & Health or school 
superintendent due to risk of C19 
infection. 



Labor Codes 3212.86

Timing
For injuries March 19, 2020 
through July 5, 2020.

At this point, most of these 
cases should have run their 
course and should have 
already been pled, but it could 
come up

Testing
Positive Covid19 test w/in 14 
days of working?

If YES, Presumed Compensable

Diagnosis/Testing
If NO, Was there a diagnosis 
from a licensed Medical 
doctor?

If yes, was the diagnosis then 
confirmed within 30 days with 
positive test? If YES, presumed 
compensable.

If NO, then no presumption



Labor Code 3212.87: 
Frontline/Essential Workers
Timing
Applies to DOI:  AFTER 7/5/2020 
and Expires on 1/1/2023.

Employee
Is the employee a firefighter, 
peace officer, healthcare 
facility worker, EMT or home 
healthcare worker?

Was there contact with a 
patient who tested positive in 
last 14 days?

Was a positive test for COVID 
received w/in 14 days of 
working for Employer? 

Healthcare worker
If healthcare worker did they 
work in a healthcare facility?

Must have confirmed contact 
with a patient who tested 
positive within 14 days of that 
contact?

Must have positive positive test 
for COVID received w/in 14 
days of working for Employer? 

If yes, Presumption applies



Who is covered under 3212.87 (a)
u (1) ALL FIREFIGHTERS
u (5) Peace officers.
u (6) (A) Fire and rescue services coordinators who work for the Office of Emergency Services.
u (7) An employee who provides direct patient care, or a custodial employee in contact with COVID-19 

patients, who works at a health facility. 
u (8) An authorized registered nurse, emergency medical technician-I, emergency medical technician-II, 

emergency medical technician-paramedic, as described in Chapter 2 (commencing with Section 
1797.50) of Division 2.5 of the Health and Safety Code.

u (9) An employee who provides direct patient care for a home health agency, as defined under Section 
1727 of the Health and Safety Code.

u (10) Employees of health facilities, other than those described in paragraph (7). For these employees, the 
presumption shall not apply if the employer can establish that the employee did not have contact with a 
health facility patient within the last 14 days who tested positive for COVID-19. If it is determined that the 
presumption does not apply, the claim shall be evaluated pursuant to Sections 3202.5 and 3600. For the 
purposes of this subdivision, “health facility” means a health facility, as defined in subdivision (a), (b), (c), 
(m), or (n) of Section 1250 of the Health and Safety Code.

u (11) A provider of in-home supportive services under Article 7



Labor Code 3212.88: “Other” 
Employees and “Outbreak”
Testing
For DOI after 7/5/2020, and not 
a member of the groups under 
LC 3212.87, is there a positive 
test for COVID taken within 14 
days of worker for the 
employer?

Number of 
Employees
If Employer has less than 5 
employees: NO presumption

Does employer have more or 
less than 100 employees? See 
Outbreak 4X 4 rules.

OUTBREAK
Did an OUTBREAK occur at 
workplace?

OUTBREAK exists if w/in 14 days 
1 of the following occurs at a 
specific place of employment:

Employer has 100 or fewer EE’s 
and 4 test positive.

Employer has over 100 EE’s, 4% 
or more test positive.

Employer is ordered to close by 
Local/State Dept. of Health, 
Div. of Occ Safety & Health or 
school superintendent due to 
risk of C19 infection. 



What we can do if the claim is 
Presumed Compensable?
Timing
If the injury is dated before July 6, 
2020, or the employee is an 
Essential Employee, then the 
claim administrator has only 30 
days to review and deny the 
claim, or the injury is presumed 
compensable.

If the injury is dated on or after 
July 6, 2020, then the claim 
administrator has 45 days to 
review and deny the claim.

If the claims administrator or 
Judge finds that the presumption 
applies, then the employer can 
dispute the presumption, but only 
with evidence discovered after 
the applicable review period.

Disputing the 
Presumption
Evidence that Employer had 
COVID-19 safety measures in 
place to reduce potential 
transmission of COVID-19;

Ex. Masks, sanitizing stations, 
distancing measures, etc

Evidence of the employee’s risk 
for COVID-19 outside the 
workplace; employee’s non-
occupational risks of COVID-19 
infection;

Ex. Outside activities, group 
activities, family infections, 
vacations

Dispute Cont’d
Statements made by the 
employee; and

Ex. I got Covid from my child. 

Any other evidence normally 
used to dispute a work-related 
injury.

Ex. Other medical records, 
documentary records, 
deposition testimony, rebuttal 
testimony, sub rosa, 
impeachment evidence, etc.



Benefits if Compensable

u IF THE APPEALS BOARD FINDS IN 
ACCORDANCE WITH THE 
PRESUMPTION, THE EMPLOYEE IS 
ENTITLED TO FULL BENEFITS, SUBJECT 
TO CERTAIN CERTIFICATION AND 
EXHAUSTION PROCEDURES FOR 
TEMPORARY DISABILITY BENEFITS.

u If the presumption applies, then the 
employee is entitled to “full hospital, 
surgical, medical treatment, 
disability indemnity, and death 
benefits,” except the Department of 
Industrial Relations has waived the 
right to collect death benefit 
payments arising from individuals 
without dependents.

u To be entitled to temporary disability 
benefits, the employee must: 

u (i) be certified for temporary 
disability; and 

u (ii) must also first exhaust all COVID-
19 paid sick leave benefits available 
to the employee, such as those 
available under the Families First 
Coronavirus Response Act (FFCRA).

u If an employee does not have any 
COVID-19 paid sick leave available 
to them, then there is no waiting 
period, and the employee must be 
provided temporary disability 
benefits from the date of the 
disability.



SB 1159 Reporting Requirements to 
Claims
Reporting
1. Notice that an employee 
tested positive (without 
providing personally identifiable 
information);

2. The date the employee 
tested positive;

3. The address(es) of the 
employee’s place(s) of 
employment during the 14 days 
preceding the positive test.

July 6, 2020, and 
September 17, 
2020
For positive 
tests/diagnoses between July 6, 
2020, and September 17, 2020, 
the employer must report the 
above via email or fax, to its 
claims administrator by October 
29, 2020, and must also include: 
The highest number of 
employees who reported to 
work at the diagnosed 
employee’s place(s) of 
employment on any work date 
between July 6, 2020, and 
September 17, 2020.

Post September 
17, 2020
For positive tests/diagnoses on 
or after September 17, 2020, the 
employer must report the 
above via email or fax to its 
claims administrator within 
three (3) business days of when 
the employer knows (or 
reasonably should know) an 
employee tested positive for 
COVID-19, and must also 
include: The highest number of 
employees who reported to 
work at the diagnosed 
employee’s place(s) of 
employment in the 45-day 
period preceding the last date 
the employee worked at each 
place.



FAILURE TO REPORT

uEmployers who fail to report the 
above information, or who 
“intentionally submit false or 
misleading information” are subject 
to a $10,000 penalty assessment by 
the California Labor commissioner.



AB 685
Notice to Employees of C19 Exposure

u If an employer receives a notice of potential exposure to COVID-19, 
the employer must within one day provide written notice to all 
employees and subcontracted employee who were on the 
premises at the same worksite within the “infectious period.” The 
notice must contain information about what COVID-19 related 
benefits the employee is entitled to under federal, state, and local 
laws, and the employer’s disinfection and safety plan. Employers 
are required to keep a copy of all notices provided to employees 
for three years.

u In Short: Employers notify Employees, notify CA Dept. of Public 
Health, and it authorizes OSHA to enforce.



Section 6409.6(a) requires an employer or representative of the employer who receives 
“notice of potential exposure” to COVID-19 to take the following actions within one business 
day.

Infectious period

Section 6409.6(d)(2) defines 
“infectious period” as “the time 
a COVID-19-positive individual 
is infectious, as defined by the 
State Department of Public 
Health.” However, this 
information is not easily 
located.

In CDPH guidance updated on 
July 31, 2020, the CDPH states 
that for symptomatic cases, the 
infectious period is up to 10 
days after onset and for 
asymptomatic cases, the CDPH 
recommends isolating for 10 
days. Both include 2 days 
before symptoms or test.

Notice of 
Exposure
Section 6409(d)(3) defines “notice 
of potential exposure” as 
including any of the following: 
notice to the employer or its 
representative from:
(a) a public health 

official/licensed medical 
provider that an employee 
was exposed to the qualifying 
individual at the worksite, or 

(b) from an 
employee/employee’s 
emergency contact that the 
employee is qualifying 
individual; 

(c) notice through the 
employer’s testing protocol 
that an employee is a 
qualifying individual; or (d) 
notice from a subcontracted 
employer that a qualifying 
individual was on the worksite.

Qualifying 
Individual
Section 6409.6(d)(4) defines a 
“qualifying individual” as a 
person who: 

(1) has a laboratory-confirmed 
positive case or a diagnosis 
from a licensed health care 
provider, 

(2) received an isolation order 
from a public health 
official, or 

(3) died due to COVID-19. 

https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Guidance-on-Isolation-and-Quarantine-for-COVID-19-Contact-Tracing.aspx


Information to give to Exposed 
Workers within 1 day
Exposure
Notice to your employees and 
the employer of subcontracted 
workers that they may have 
been exposed to COVID-19.
You can inform other workers of 
the dates that an individual 
with COVID-19 was at the 
worksite but should not share 
information that could identify 
the affected individual. You 
must also provide this 
information to the exclusive 
labor representative, if any.

Benefits
Information about benefits & 
options
You must provide your 
employees with information 
about COVID-19 benefits under 
federal, state, or local laws. This 
includes workers' 
compensation, company sick 
leave, state-mandated leave, 
supplemental sick leave, 
negotiated leave, and anti-
retaliation and anti-
discrimination protections.

Plan
A disinfection & safety plan
You need to inform your 
employees and the employer 
of subcontracted workers of 
your disinfection and safety 
plan for the worksite, in 
accordance with CDC 
guidelines. You must also 
provide this information to the 
exclusive labor representative, 
if any.



How to 
Notify 

Workers

u How and when should workers be notified?

u You must provide a written notice to your 
employees and the employer of subcontracted 
workers within 1 business day of receiving 
notification of potential exposure. The written 
notice can be hand delivered or given by 
email or text message and should be in both 
English and any other language understood by 
the majority of employees. You must also 
provide this written notice to the exclusive labor 
representative, if any, within 1 business day.

u https://www.cdph.ca.gov/Programs/CID/DCD
C/Pages/COVID-19/Employer-Questions-about-
AB-685.aspx



Worksite

u Section 6409.6(d)(5) defines “worksite” as “the building, store, facility, 
agricultural field, or other location where a worker worked during the 
infectious period.” 

u The term “worksite” “does not apply to buildings, floors, or other locations of 
the employer that a qualified individual did not enter.”

u Further, “[i]n a multi-worksite environment, the employer need only notify 
employees who were at the same worksite as the qualified 
individual.” Although this definition may limit the number of notice recipients 
for some employers, an employer with hundreds of employees in a large 
warehouse or store may have to notify more employees than an employer 
which occupies multiple floors in a building.



Local Health Department Notice 
Requirements

u Under Labor Code section 6409.6(b), employers must notify the 
local public health department within 48 hours of notice of a 
COVID-19 “outbreak” (as defined by the CDPH).

u The CDPH currently defines an “outbreak” as “three or more 
laboratory-confirmed cases of COVID-19 among workers who live in 
different households within a two-week period.” The notice must 
identify the number of qualifying individuals, the name, occupation, 
and worksite for those individuals, the employer’s business address, 
and the NAICS code of the worksite.

u Following the reporting of an outbreak, the employer must continue 
to give notice to the local health department of any subsequent 
laboratory-confirmed cases at the worksite.



What information should I report to 
the local health department?
Worksite
Information about the worksite 
– name of company/institution, 
business address, and North 
American Industry Classification 
System (NAICS) industry code.

Demographics
Names and occupations of 
workers with COVID-19.

Anything else
Additional information 
requested by the local health 
department as part of their 
investigation.



Union Notifications (Same as other 
notifications)

u Notify the Union for Potentially Infected Employees: Provide a written notice to 
the exclusive representative (union), if any, of the infected employees.

u Notify Potentially Infected Employees and Their Union of COVID-19 Related 
Benefits: Provide all employees who may have been exposed, and their 
exclusive representative, if any, with information regarding COVID-19-related 
benefits that the employee(s) may be entitled to receive, including workers’ 
compensation benefits, COVID-19 related leave, company sick leave, paid sick 
leave, supplemental paid sick leave, as well as the company’s anti-retaliation 
and anti-discrimination policies.

u Notify All Employees and Their Union of the Employer’s COVID-19 Safety Plan: 
Notify all employees, the employers of subcontracted employees, and the 
exclusive representative, if any, on the company’s COVID-19 disinfection 
protocols and safety plan that the company plans to implement and complete 
to prevent further exposures, per federal Centers for Disease Control and 
Prevention (“CDC”) guidelines.



CAL OSHA enforcement
u Under Labor Code section 6325, Cal/OSHA already possessed the 

authority to shut down a worksite or prohibit the operation of certain 
equipment that presents an “imminent hazard.” Cal/OSHA defines 
an imminent hazard as a “hazard which could reasonably be 
expected to cause death or serious physical harm immediately or 
before the imminence of the hazard can be eliminated through 
regular Cal/OSHA enforcement procedures.” AB 685 amended 
section 6325 by adding section 6325(b), which specifically provides 
that Cal/OSHA can prohibit operations when, in the opinion of 
Cal/OSHA, a worksite or operation “exposes workers to the risk of 
infection” of COVID-19 so as to constitute an imminent hazard. The 
amendment does not identify any specific level or type of exposure 
to COVID-19 that may create an imminent hazard and instead 
leaves that determination entirely up to Cal/OSHA.

u Citations, Fines or Shutdown

https://www.dir.ca.gov/dosh/ImminentDanger.htm


Common Sense approach

u If an employee is diagnosed with Covid, and the employer gets 
notice from any credible source, you need to provide all workers in 
the immediate vicinity of a possible exposure. 

u Notify the Claims Department/administrator

u Additionally, notify Local health department
u Notify the Union, if applicable



Disclaimer
u This is new legislation
u No case law yet interpreting
u How will enforcement take place?
u CA administrative agencies, health departments, OSHA, etc., are all

running on short staff, limited hours, “working” at home.
u Could be “clean up” legislation to alter or amend procedures
u Limited Workers compensation case law as most cases are:

1. Non-litigated

2. Short periods of TD

3. No PD Value



CALL OR EMAIL ME:
CHEFLEY@HEFLEY-LAW.COM (310)325-0420

QUESTIONS?
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